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{ FEDERAL COMMUNICATIONS COMMISS!ON
Washington, D. C. 20554
JAN 0 9 70n4

QFFACE OF
MANAGING DIRECTOR

Mr. Johnathan S. Marashlian

The Helein Law Group, P.C.

8180 Greensboro Drive, Suite 700
McLean, VA 22102

Re: Request for Waiver and Refund of Fiscal Year _
(FY) 2003 Regulatory Fees
Control No. 0309258835583001

Dear Mr. Marashlian:

This letter responds to your request dated October 1, 2003 for waiver and refund of FY
2003 regulatory fees filed on behalf of Touch America, Inc. and Touch America, Inc.
(Debtor in Possession) (jointly, Touch America). In your petition, you state that on June
19, 2003, Touch America Holdings, Inc. and most of its subsidiaries, including Touch.
America, Inc., its telecommunications subsidiary, filed voluntary petitions under Chapter
11 of the United States Bankruptcy Code in the United States Bankruptcy Court for the
District of Delaware. As evidence, you have submitted court documents, including
copies of the bankruptcy petitions, 2 Declaration in Support of Chapter 11 Petition and
First Day Motions and Applications, and a Notice of Electronic Filing. Our records
indicate that on September 24, 2003, the Commission received your FCC Form 159-W
Regulatory Worksheet and payments totalling $92,870.01, for pre-petition FY 2003
regulatory fees, and for post-petition FY 2003 regulatory fees.

The Commission will grant waivers of its regulatory fees on a sufficient showing of
financial hardship, and evidence of bankrupicy or receivership is sufficient to establish
financial hardship. See Implementation of Section 9 of the Communications Act, 10 FCC
Red, 12,759, 12761-62 (1995) (waivers granted for licensees whose stations are bankrupt,
undergoing Chapter 11 reorganization, or in receivership). You have submitted evidence
establishing that Touch America began Chapter 11 proceedings on June 19, 2003, and
that these proceedings were ongoing on September 25, 2003, the final date for filing FY
2003 regulatory fee payments. Therefore we grant Touch America, Inc. and Touch
America, Inc. (Debtor in Possession) a waiver of the FY 2003 regulatory fees in the total
amount of $92,870.01 and will refund your payment. A check, made payable to the
maker of the original checks, and drawn in the amount of $92,870.01, will be sent to you
at the earliest practicable time.



Mr. Johnathan S. Marashlian

If you have any questions concerning this letter, please contact the Revenue and
Receivables Operations Group at (202) 418-1995.

Sincerely,

Q"Mark A. Reger
Chief Financial Officer
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RECEIVED - FCC

Federal Communications Commission oCcT -1 2003
445 12" Street, S.W., Room 1-A625
Washington, D.C. 20554 * Fodera) Communication Compmission
ATTN:Regulatory Fee Waiver/Refund Request Bureau / Office
Re:  Touch America, Inc. and Touch America, Inc. (Debtor-in-Possession)

Request for Waiver of Regulatory Fees and Refund of Payment

Dear Sir/Madam:

On behalf of Touch America, Inc., FCC Registration No. 0005806468, and Touch
America, Inc. (Debtor-in-Possession), FCC Registration No. 0009192204 (together,
“Touch America™), and pursuant to Sections 1.1159 and 1.1166 of the rules of the
Federal Communications Commission (“FCC™), 47 C.ER. §§ 1.1159 and 1.1166, Touch
America’s attorneys hereby file this request for waiver and full refund of the 2003

Regulatory Fees paid by the company.

On June 19, 2003, Touch America Holdmgs, Inc. (“TA Holdings™) and most of its

subsidiaries, including Touch America, Inc.,

of the U.S. Bankruptcy Code to reorganize their business and financial structure.”

i

! filed voluntary petitions under Chapter i1

The

Touch America, Inc. is the telecommunications subsidiary of TA Holdings and

holder of bianket domestic and global facilities-based and resold international Section
214 Authority. Following the Chapter 11 bankruptcy filing, Touch America, Inc. notified
the Commission of its bankrupt status and obtained 2 new FCC Reblstratlon Number for
Touch America, Inc. (Debtor-in-Possession) to reflect the company’s bankrupt status,

See FRN: 0005806468,

z See Chapter 11 Case No. 03-11915-MFW et al. (Bankr. D. Del.).

RECEIVED 0CT 3 0 2003


mailto:mail@thlglaw.com
mailto:jsm@thlelaw.com

Office of the Managing Director
Federal Communications Commission
September 29, 2003

Page 2

Chapter 11 bankruptcy was precipitated by several factors, including but not limited to a
drastic reduction in the company’s ability to access capital through the capital markets,
changes in the expectations of financial institutions, severe decline in TA Holdings’ stock
value, and other economic factors and market declines that generally afflicted the
interstate, interexchange telecommunications industry following the “dot com™ boom of
the late 1990s. Attached at Exhibit A are court documents, including bankruptcy
petitions, filed as proof of TA Holdings and Touch America’s Chapter 11 bankrupt
status.

It is the stated policy of the FCC to waive annual regulatory fees for companies
that are undergoing Chapter 11 reorganizations. See In re Implementation of Section 9 of
the Communications Act, 10 FCC Red. 12759, § 14 (1995) (“[e]vidence of bankruptcy or
receivership is sufficient to establish financial hardship”), affirmed recently In the Matter
of Assessment and Collection of Regulatory Fees for Fiscal Year 2003, Report and Order,
MD Docket No. 03-83 (Rel. July 25, 2003) at §§ 13 (“bankruptcy generally represents
sufficient evidence of financial hardship to warrant granting a waiver”).” Waiver and full
refund of the regulatory fees paid by Touch America would promote the public interest
by allowing Touch America to conserve its limited financial resources, continue to
provide or maintain service to its existing interstate, interexchange telecommunications
customers, and facilitate the negotiation and completion of the sale of Touch America’s
assets to a third party or parties.

As generally required by FCC policy regarding full payment of fees prior to filing
requests for waiver, reduction or other relief, Touch America paid, in full, its 2003
Regulatory Fees on September 24, 2003. Attached hereto at Exhibit B is a copy of Touch
America’s Interstate Telephone Service Provider Regulatory Fee Worksheet Form 159-W -
and Remittance Advise Form 159. Also included at Exhibit A are copies of two checks.:
Two payments were submitted by Touch America to reasonably reflect the company’s
pre- and post-Chapter 11 bankruptcy petition FCC regulatory fee obligations.

For the reasons described above, by this letter and supporting documentation
Touch America respectfully requests waiver of the FCC’s 2003 Regulatory Fee '
requirement and a full refund of regulatory fees. Because Touch America is in the
process of winding down its business and has limited ability to obtain funding, but still
requires sufficient cash on hand to support the maintenance and provision of services to
existing customers, Touch America requests expeditious grant of its waiver request and
prompt refund of all regulatory fee payments.

3 Grant of Touch America’s request for waiver and refund of 2003 Regulatory Fees

would not result in a waiver and refund exceeding the $500,000 cap.



Office of the Managing Director
Federal Communications Commission
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Questions concerning this letter should be directed to Touch America’s regulatory
counsel at (703) 714-1313,

An additional copy of this filing is enclosed. Please date-stamp and return in the
self-addressed, postage prepaid envelope.

Respectfully submitted,

e Helem Law Group, P.C. ‘
8180 Greensboro Drive, Suite 700
McLean, VA 22102
Tel: 703-714-1313
Fax: 703-714-1330
E-mail: sm@thlglaw.Com
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FORM B1
District of Delaware

United States Bankruptcy Court

Voluntary Petition

Name of Debtor (if individual, enter Last, First, Middle):

Touch America Holdings, Inc.

Name of Joint Debtor (Spouse) (Last, First, Middle):

N/A

Al Other Names used by the Debior in the last 6 years
(include matrizd, moiden, and 1rade names):

Sce Attachment A

Al Other Nanes used by the Joint Debtor in the last 6 years
{include marricd, maiden, snd trade natnes): !

N/A

Soc Sec/Tux D No (il morc than one, state all):

81-0540231

Soc. Sec /Tax 1 D No.  (if more than one, state all):

N/A

Sircet Address of Debior (Na & Street, City, State & Zip Code):

130 N. Main Street
Butte, MT 59T

Street Address of Joint Debtor (No & Sirces, City, Stale & Zip Code):

N/A

County of Residence or of the
Principal Place of Business:

Silver Bow

County of Residence or of the
Principal Place of Business:

Mailing Address of Debtor (if different from strect address):

N/A

N/A

Q3 NESES

Location of Principal Assets of Business Debtor
(if different from street address above):

Arizona, California, Colorado, Florida, Georgia, Idaho, Iliinois, lowa, Kansas, Louisiana, Michigan, Minnesota, Missouri, Montana, Nevada,

Oklahoma, Oregon, Texas, Utah, Washington ard Wisconsin

1nformation Regarding the Debtor (Cheek the Applicable Boxes)

Venne (Check any applicable box}

B Debior has been domiciled or has hod @ residence, principal place of business, o principe] nssels in this Distict for 180 days immediately preceding the dote of this

petition or for a onger part of such 180 days than in any other District

3 “Tiere is 2 bankrupicy cuse concerning debtor’s alfiliate, peneral panner, of parinership pending in this District,

Type of Debtor (Cheek sl boxes that apply)

Chapter or Section of Bankruptcy Code Under Which

0 individual(s 1 Railroad the Petition is Filed {Check one box) .
i (?or‘]mrnlio(n) o S:::ckbroker 1 Chapter ? Chapter 11 O Chapter13 .
O Partnership O Commodity Broker | Chapter9 00 Chopter i2 _
O Other O Clearing Bank [0 Sec 304 - Case ancillary to foreign proceeding
Natore of Debts {Check ong box) Filing Fee {Check one box)
O Consumer/Non-Business ¥ Business Full Filing Fee attached

OE

Filing Fec to be paid in instatiments (Applicuble to individuals only)

Chapter 11 Small Business (Check al boxes that apply)
O Debior is o smail business as defined in LI USC § 101
[0 Debtor is and ciects to be considered a small business under
1) US.C. § 112){e) (Optional)

Must attach signed application for the court’s consideration centifying that
the debtor is unable 10 pay foe except in instaliments Rule 1006(b} Sce
Official Form No 3

Statistical/ Administrative Information (Estimates only) THIS SPACE IS FOR COURT USE ONLY
& Debior estimates that funds will be available for distribution to unsecured creditors
01 Debtor estimates that, afier any exempt property is excluded and administrative expenses paid, there wilt
be no funds available for distribution to unsecured creditors.
Estimated Mumber of Creditors  1-15 16-49 50-99 100-199 200-999 10D0-over
0 u] £ O 5]
Estimated Assets
St 550000 S1D00Ite  S500.001 10 $1,000.001 to $10000,001 to  550,000.001 10 More than
$50,000 5100000 £500,000 §1 miflion $10 millton $50 million $100 million £100 million
] ] O ] 3 8 Cl 3]
Estimated Debts
$0w  S50.001 51000010 $500.001 10 $1,000.001 10 SIG.000001 10 S50,000.00) fo More lian
£50,000  5100,000 £500,000 $1 million £10 million 550 million £100 million 5100 niillion
0 0 ] j a ] ] =

WP3:B921882
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Valuntory Petliton

(Flits pige must bo compiyred and filed m evary cote)

Name of Deblor(sy:

Touch Amerizs Holdiaps, Ins.
Prior Bankraptey Coye Filed Withiin Loyt 6 Years {If more than ont, allach eddhiicnnd sheet) .
Lotatian Ease Nurbty Date Filed:
Whese Filed: NIA
Pofiling Bunktroptey Casc Filed by nny Spouss, Pariner or AfRlate of this Debtor {If more than one; atinch edditional sheer)

Case Numbar Dt Filed:
Name of Debior; SEE AITTACHMENT §

Relstionshig: Jnige:

Signatures

Siganturels) of Debjor) {Indlvidunltiving) Exhibit A

Evectare under penalty of|perjury thol the information provided in this
plition fy e ond
11 peanvioner s on meéividimd wiiose dubts are primarily conmmer debis and
s chosen 10 fle wnder dhapier 71 1am awvare (hot | moy procesd under
chapter 7, 11,12 or 13 afilille 11, United Stoiax Code, undeystond the relief
ovolinble under each suclichapier, and ehpase 10 proceed under chopter 7

! reqquest relicl' in pecorddnee with Ihe chopier of tizle 11, United Stoies
Coade, speeilied in this potidon

X

Signotvro of Debler

X

Slgnatvee of Iotnt Detilor

Tetophane Number {l§lne! reprosenied by oHomey)

Date

(To be completed if debtor is required to (Fe perlodic reporte {o.g , forme FOK pnd 10Q) with
the Seourities ang Bxchonge Conmmizsion pursuent to Scetion 13 or 15¢d) of the Seeorties -
Exchange Act of 1934 and Is cequesking reHol undor chapisr 11)

_i%l_ Exhibit A is attoched and prade 3 port of this pelition

Exlitit
{Tabe completed #f deblor is on Individuai whose debts ara primmily consumer debiz)
1, the suprmey for the potktionss mamed in the forcpoing petition, declare thet | have informed
the peliioner thay (he ar she] may proceed imder chapter 2, 14,12, or 13 of tiile § 7. Unitad -
Swies Cede, and hove esploined the relfef aveiloble uniler coch such chapier

L 4
Hgmolure of Attorey for Deblor(s) Daie,

.

Bl C o
Dea the dcbior own or heve possession of eny property thot poses o lwent of imminent and
tdemifiable harm 1o publie bealth or sefaty? ‘
1 Yos, ond Exbibil € is elluched and mode » port of Ihis petition
H No

Signature of Aliora

Stynators of Non-Alteraey Potltloa Properer

x ) cestify thi | am o bankeapicy posltion preparer o defned fn L US C § 110, dhatl
Slgnapfe of Atlnrmzy [ Deflon(s) = prcpmzd \his docement f':rn w&'mm!! niion, :nd thet ) fave pravided the debior with a copy of
Brimed Nomg of Aloraey for Debiar(s) this dociment
Robert S Brady, Erqulr Frinted Meme of Burdrupicy Pediion Propuser
Pawlino K Mosgan, Esg
Mawreon D Lukn, Exgul .
Edward J Kosmoweki, Bequlre Sociel Sreurity Humber
Edmon L Maortan, Esgy
Young Connvmy Strgel& Teylor, LLP
The Brundywino Butldi Address
1000 West Sireet, 17*
Wilmingten, DE 19801
A0} 571 560D
om Narrvs ond Sweisf Security numbers of olf other ipdividus wha prepared or sxsisted in
o 4 preparing shis docarands
e
i more than onc person prepared (biy document, miicch addklons! shecty confbrming 1o the
Signaturae of DettorfCorperntion/Parmership) pproprime affici! farm for tach pesen .
1 declaro under penuity 4f pesjury that the informmtion provided in this
peiftlon is irue ond eorrdit, ond that | have been suthosized to e this x
putition an beholf of thefliebuar Signainre of Benkrapicy Peiltion Preparer

Data

A baakiupity petition preporer’s fuilur tw comply with the provisions of tlike 1} and the
Fedstl Rules of Benimupicy Procedurs may sesull in finca ot fenprivonment o7 both 11
USC ;18U S C §IsE

Wi3a92)eR 2
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{Qfficial Form 1) (12/02)

FORM B1 United States Bankruptcy Court

District of Delaware

Voluntary Petition

Name of Debtor (if individual, enter Last, First, Middle):

Touch Ameriea, Inc,

Name of Joint Deblor (Spouse) (Last, First, Middle}:

N/A

All Other Names used by the Debtor in the last 6 years
(include married, maiden, and irade names):

See Attachment A

All Other Names used by the Joint Debtor in the last 6 years
(include mamried, maiden, and trade names);

N/A

Soc See/Tax 1D MNo  {if more than one, state all):

§1-0424592

Soc. Sec./Tax 1 D. No. {if more than one, state all):
N/A

Street Address of Debtor (No & Street, City, State & Zip Code):

130 North Main Street
Butte, MT 59701

Street Address of Joint Debtor (Ne & Sireet, City, State & Zip Code):

N/A

County of Residence or of the
Principal Place of Business:

Silver Bow

County of Residence or of the
Principal Place of Business

N/A

Mailing Address of Debtor (if different from street address):

N/A

Mailing Address of Joint Debtor (if different from street address):

N/A

Location of Principal Assets of Business Debtor
(if different from strect address above): Arizona, California, Colorado,

Florida, Georgis, Idaho, Illinois, lowa, Kansas, Louisiana, Miﬁhigan,

tinnesota, Missouri, Montana, Nevada, Oklahoma, Oregon, Texas, Utah, Washington and Wisconsin

Venue (Check any applicable box}

this petition or for a longer part of such 180 days than in any other District

B O

Information Regarding the Debtor (Check the Applicable Boxes)

Debior hos been domiclled or has hod 8 residence, principal place of business, or principal assels in this District for 180 days immediately preceding the dote of

There js a bankruptey case concemning deblor’s affiliate, peneral partner, or

Type of Debtor (Check o1l boxes that apply)

artnership pending in this Districl.
Chapter or Section of Bankrupiey Code Under Which

Chapter 11 Small Business (Check all baxes thal 2pply)
Debior is a small business as defined in 11 U.S.C § 101
Debtor is and elects to be considered a small business under

0
o

O Individual(s 00 Railroad the Petition is Filed (Check one box)
B Corpornlicsn) O Stockbroker O Chapter 7 E Chapter 1} O Chapter 13
O Partnership O Commodity Broker | D) Chapterd _ B} Chapter 12 .
1 Othet [0 Clearing Bank 0O Sec 304 - Case ancillary to foreign proceeding
Nature af Debts (Check one box) Filing Fee {Check one box)
Consumer/Non-Business Business Full Filing Fee attached
) Filing Fee to be paid in installments (Applicable to individuals only)

Mus! attach signed application for the court’s consideration certifying
that the debtor is unable to pay fee except in instaliments Rule
1006(b) See Official Form No .3

11 U.S.C. § 1121(e) (Optional)

Statistical/Administrative Information (Estimates only) THIS SPACE 15 FOR COURT USE ONLY
B Debior estimaies that funds will be avaitable for distribution to unsecured creditors ) )
[0 Debtor estirnates that, afier any exempl property is excluded and administrative expenses paid, there will
be no funds ovailablc for distribution to unsecured creditors.
Estimaled Number of Creditors  1-18 16-49 50.99 100-159 200-999 1000-over
] 0 (| ) O
Estimated Assels
S0ip 50,00l S100,000 1o 5500001 to 51,000,001 to SICO00.00f 6 S50,000,000 lo More han
S50,000  SI00,000  $500,000 Si mitkion 510 million $50 niiflion S100 wiillion 5100 miltion
] ] 0 [} .} )
Estimated Debts
Shila  SS0.000w SI00.001twe  $50000) 0 $1,000.001 1  Si0.00000110  $50,000.001 to Monz than
$50,000  5100,000 £500,000 51 milkion 510 miblion $50 million $100 million £100 million
[m] ] ] a ] ] (W] =

{Cificial Form 1)(12/02)

WP3:892193 1
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SEP 3@ 20@3 14:46,FR TOUCH AMERICA 53944239686 TO 917037141330 . P.@2729

[
IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11

TOUCH AMERICA HOLDINGS, INC,, etal,, Case No. 03-11915( )

e g e

Debtors. (Joint Administration Pending)

DECLARATION OF JERROLD P, PEDERSON IN SUPPORT OF CHAPTER 11.
PETITIONS AND FIRST DAY MOTIONS AND APPLICATIONS

Jerrold P. Pederson, pursuant to 28 U,S.C, §1746, hereby declares under penalty
of perjury as follows:

1. I am the Vice Chairman of the Board of Directors and Chief Financ_izﬁ
Officer of Touch America Holdings, Inc. (“Touch America Holdings™), a group holding ct;mpany‘
organized under the laws of the State of Delaware and a debtor in possession in the above-
captioned chapter 11 cases. I am familiar with Touch America’s day-to-day opémtions, business
affairs, books and records. |

2. On the date hereof (the “Petition Date™), Touch America I—IoIdingsr and °
certain of its direct and indirect subsidiaries, (collectively, the “Debtors” or “Touch America™),
filed voluntary petitions for relief under chapter 11 of title 11 of the United States Code (the
“Bankruptcy Code”™). In addition to Touch America Holdings, the Debtors include the following
corporations and limited liability companies: Touch America, Inc. (“TATI”), Entech LLC, Touch
America Intangible Holding Company, LLC, Touch America Purchasing Company, American
Fiber Touch, LLC and Sierra Touch America, LLC,

3. The Debtors continue in the possession of their properties and the

management of their businesses as debtors in possession pursuant to sections 1107 and 1108 of

WP3:864141.7 622071001 7 )
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the Bankruptcy Code, In order to enable the Debtors to operate effectively and avoid the adverse
effects of their chapter 11 filings, the Debtors have requested various types of relief in “first day”
applications and motions filed with the Court concurrently herewith (the “First Day Motions™). -

4, I submit this declaration (the “Declaratior;”) in support of the Debtors’
various First Day Motions. Any capitalized term not expressly defined herein shall have the
meaning ascribed to that term in the relevant First Day Motion. Except as otherwise indicated, all
facts set forth in this Declaration are based on my personal knowledge, my review of the relevant
documents or my opinion based upon my experience and knowledge of the Debtors’ operations
and financial condition. If I were called upon to testify, I could and wonld testify competently to
the facts set forth herein, 1am authorized to submit this Declaration.

5. Part I of this Declaration describes the Debtors’ background and -
businesses and outlines the circumstances surrounding the filing of their chapter 11 petitions. Part
IT sets forth relevant facts in support of the Debtors’ various First Day Motions.

PART

6. On June 19, 2003 (the “Petition Date™), each of the Debtors filed a
voluntary petition for relief under chapter 11 of the Bankruptcy Code. The Debiors continue to
operate their businesses and manage their properties as debiors-in-possession pursuant to sections
1107(a) and 1108 of the Bankmptcy Code, |

7. No statutory committees have yet been appointed in these chapter 11
cases, and no trustee or examiner has been appointed.

8. Touch America Holdings, Inc. (“Touch America Holdings™) was
incorporated in Delaware on September 27, 2000. Touch America Holdings resulted from the

reorganization of The Montana Power Company (“Montana Power”), a diversified electric and
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natural gas business, to become Touch America Holdings, é stand-alone, publicly traded
telecommunications business. In this reorganization, Montana Power merged with The Montana
Power, L.L.C. (“MPLLC"™), a wholly owned subsidiary of Touch America Holdings. On
February 15, 2002, MPLLC was sold to NorthWestemn Corporation, a South Dakota based energy
company. |

9. The telecommunications business that Touch America Holdings owns, and
through which it operates, Touch America, Inc, (“TAI”), began its operations in 1983, primarily
providing network construction and private line services to carrier and enterprise custorners. As
the telecommunications business rapidly expanded in the late 1990s, TAI also rapidly expanded, -

10. At the present time, TAI develops, owns and operates a 21,000-mile fiber
optic network, of which fifty (50) percent is lit, and provides broadband telecdmmunications
services, including data and video transport, to customers throughout the United States. TAI
currently serves over 8,500 customer accouﬁts, including other communications service providers,
banics, retai] chains and governmental agencies. TAI provides these customers with a varietyof _.
telecommunications products and. services, including private line services, ATM/Frame Relay
Services and Internet Access.

11. The affilistes of Touch America Holdings that also filed for bankruptey
protection on the Petition Date are: (@) ;Entech LLC (“Entech™), a wholly owned subl‘sidia.ry of
Touch America Holdings, that holds indemnity and certain other obligations remaining after the
sale of tlhe nop-utility energy businesses, (b) Touch America Intangible Holding Company, LLC
(“Touch America Intangibles™), a wholly owned subsidiary of TAL that holds intangible assets
acquired in the course of constructing TAI's network, (c) Touch America Purchasing Company,

LLC (“Touch America Purchasing”), a wholly owned subsidiary of TAI and a special purpose
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entity created to purchase inventory related to the construction of TAT's network, (d) American
Fiber Touch, LLC, a wholly owned subsidiary of TAI, created for the purpose of nétw_ork
construction (that has been completed) and on-going post-construction maintenance and fe) Sierra
Touch America, LLC, another wholly owned subsidiary of TAI, whose purpose is certain, as yet,
unfinished network construction and post-construction maintenance. | |

12, Like other telecommunications companies, Touch America’s business hag
been affected by the prolonged United States economic downturn. The demand for fiber optic
network capacity has been significantly lower than expected. Lowered demand has resulted in
intense price competition, which, In tumn, has reduced revenues and profits,

13. In addition, a substantial portion of Touch America's reyeﬁuc is de:'li'\red
from service gontracts with other telecommunications companies, As econormic conditions have -
worsened, Touch America has found it increasingly difficult to collect payments from these
customers. Due to the general industry upheaval, Touch America has also been unable to access
. capital markets. - |

14. The negative effect of industry-wide economic pressures has been
exacerbated by a legal conflict with TAI's largest customer, Qwest Intemational, Inc.(*Qwest”).
TAI has a material dispute with Qwest regarding services that TAI and Quest provided to each
other under certain contractual arrangements related to TAI’s June 30, 2000 acquisition from |
Qwest of wholesale, private line, long-distance, and other telecommunications services
businesses, The dispute involves, among other things, costs that Qwest billed to ‘TAI that TAT
believes are invalid as well as revenue that TAI believes Qwest owes TAI for services TAl has
provided. This multi-million dollar contractual dispute was ultimately referred to arbitration, and

on March 24, 2003, the arbitrator issued an interim opinion and award, which awarded Qwest
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.

$59,600,000. On March 28, 2003, the New York Stock Exchange (“NYSE”) suspended trading.
in Touch America Holdings stock and on May 14, 2003, the NYSE delisted Touch America
Holdings.

15, The foregoing events and circumstances have required Touch America to’
evaluate its options for maximizing the value of its businesses and assets for the benefit of its
creditors. Touch America has determined that the best way to obtain maximum value is to
liquidate its assets through a chapter 11 proceeding.

16. To this end, Touch America has entered into an asset purchase agreement
with 360networks Corporation, which is subject to higher and better offers and the approval of the
Bankruptcy Court. Shortly afer the Petition Date, Touch America will seek Court approval of the
sale of Touch America's assets and the related bidding procedures for such sale.

17. In addition, prior to the Petition Date, Touch America determined that it
was necessary to reduce its workforce in order to reduce expenses and preserve assets in the.
chapter 11 liquidation process. Thus, the number of Touch America employees v;.ras significantly
reduced to those employees who are necessary for the administration of the bankruptcy cases and
the completion of the sale process.

18, As of the Petition Date, Touch America Holdings had approximately
$10,000,000 in cash. |

PART II

19. Contemmporaneously with the filing of their chapter 11 petitions, the

Debtors have filed various motions and applications seeking entry of a mumber of orders (the

“First Day Orders™) that the Debtors believe are necessary to enable them to operate in chapter 11
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with 2 minimum of disruintion and loss of productivity. Thé Debtors respectfully réquest that the
Court approve each of the following First Day Motions:
A.  Motion for Order Directing Joint Administration of Cases

20.  The Debtors request that this Court direct the joint administration of these
chapter 11 cases solely for procedural purposes. For the reasoné set forth herein and in grsatér
detail in the motion seeking joint administration, the Debtors believe that, in light of their
affiliated status and interrelated business operations, the joint handling of the adminisﬁative
matters respecting these cases — including, without limitation, the use of a single docket for
matters occurring in the administration of the estates'and the combining of notices to creditors —
will expedite these chapter 11 cases, render their administration more efficient and economic and
alleviate the administrative burden on the Court and parties in interest.

21.  Touch America Holdings, Inc. directly or indirectly wholly owns each of
the other Debtors. The Debtors’ business operations are interrelated with generally common
officers and directors, who are familiar with the business affairs of each of the other DebtorS. In
light of £he interrelationship and affiliations among the Debtors, I believe that the joint
administration of these cases, solely for proccduial purposes will serve the best interests of the
Debtors’ estates and creditors. In particular, the joint administration of these cases will avoid
unnecessary costs and delay by eliminating duplicate filings with this Court, thcrcb;y facilitating

the efficient and economic administration of the Debtors’ estates.

B.  Application for Authorization to Retain and Employ Bankruptcy
Management Corporation as Claims Agents for the Debtors

22.  The Debtors have filed an application seeking to retain Bankmuptcy
Management Corporation (“BMC”) as their notice, claims and balloting agent in these cases,

based on the corporation’s extensive experience and knowledge in providing such services under
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chapter 11 of the Bankmpfcy Code. The Debtors seek to retain BMC pursuant to the terms and
conditions detailed in the engagement letter between Touch America and BMC attﬁchcd to T.he;
apphication, effective as of the Petition Date.

23.  The Debtors selected BMC based on both its experience in handling large
chapter 11 cases and the competitiveness of its fees. BMC is a firm that specializes in noticing, |
claims prdcessing, balloting and other administrative tasks in chapter 11 cases. The Debtors
wish 10 engage BMC to send out certain designated notices and to collect and monitor claims as
agent for the Court.

| 24,  Touch America believes that BMC's employment is in the best interests of
Touch America's estates and its creditors, In addition, I have been informed that ﬂ"le Local Rules
for the United States Bankruptcy Court for the District of Delaware require a ciaims agent. tobe |
retained in all cases in which there are more than 200 creditors. For all of the above reasons,
Touch America proposes to engage BMC as its notice, claims and balloting agent in these
chapter 11 cases.

C. Motion for Authorization to Maintain Bank Accounts and Maintain Existing
Cash Management System and to Continue to Use Existing Business Forms

a4 The Bank Accounts
25. It is my understanding that the Office of the United States Trustee for the
District of Delaware has established operating guidelines for debtors in possession who continue
to operate their businesses. These guidelines rcqﬁirc chapter 11 debtors in possession to, among
other things, close all existing prepetition bank accounts and open new, postpeﬁtion bank
accounts. It is my further understanding that this requirement is designed to provide a clear line

of demareation between prepetition and postpetition transactions and operations and to prevent
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an inadvertent postpetition payment of prepetition claims By preventing banks from honoring
checks drawn prior to the filing of the petition,

26. Before the Petition Date, Touch America, in the ordinary course of its
business, maintained a variety of bank accounts, including, but not limited to, payroll accounts,
concentration accounts and operating accounts (collectively, the “Bank Accounts™).

27.  Touch America seeks relief from the United States Trustee's requirement
that the prepetition Bank Accounts be closed and that new postpetition bartk accounts be opened.
If enforced in these cases, this requirement would disrupt Touch America's business and would
impair its efforts to operate during the pendency of these cases.

28.  The continued maintenance and use of the Bank Accounts will greatly
facilitate Touch America's transitioﬁ to chapter 1] operations. Thus, the Debtors request that
Touch America be permitted to continue to maintain and use the Bank Accounts and, if
necessary, to open new accounts,

29.  Touch America requests that the Bank Accounts be deemed 1o be debtor in
possession accounts, and that the Court authorize their maintenance and continued use, in the
same manner and with the same account numbers, styles, and document forms as those employed
during the prepetition period. Touch America represents that if the relief requested herein is
granted, it will not pay, and each of its banks will be directed not to pay, any debts ipcurrcd
before the Petition Date, other than as specifically authorized by this Court.

b. Use of Existing Business Forms and Checks

30. To minimize expenses to its estate, Touch America also requests that it be

authorized to continue to use all correspondence, business forms (including, but not limited to,

letterhead, purchase orders, and invoices) and checks existing immediately prior to the Petition
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Date {collectively, the “Business Forms"), without reference to its status as debtors in
possession.

31.  Parties doing business with Touch America undounbtedly will be aware, as
a result of the size of these cases and the publicity associated with Touch America's bankruptcy
filing, of Touch America's status as a chapter 11 debtor in possession. Changing the Business
Forms would be unnecessary, burdensome to Touch America's estates, expensive and disruptive
to its business operations. For these reasons, Touch America requests that it be authorized to use
the Business Forms without being required to place the label “débtor—in—pOSSession” thereon,
Touch America will begin referencing “debtor in possession” on its checks as soon as practicable
hereafier,

<. Continued Use of Existing Cash Management
System with Certain Modifications

32. Inthe ordinary course of its business, Touch America employs 2
centralized cash management system (the “Cash Management System™) for all its business -
operations. The significant components of the Cash Management System employed by Touch
America are the following: |

33, The Debtors’ receivables generally are collected into a lockbox/general
account (the “General Account™) and various operational accounts (the “Operationgl Accounts”),
each maintained at U.S. Bank. The Operational Accounts relate to specified aspects of the
Debtors’ businesses, such as payroll and purchasing. In addition, certain deposits relaﬁng to
specific business segments are deposited into specific joint venture and trust accounts at U.S.
Bank (the “Joint Venture Accounts™). On a daily basis, reports as to the balances, deposits and
‘clearings for the General Account, Operational Accounts and Joint Venture Accounts are

provided to the Debtors via electronic transmission from software provided by U.S, Bank. Funds
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are then transferred betweeln accounts to ensure that appropriate funds are maintained for the |
anticipated clearings associated therewith.

34,  In addition to the General Account and Operational Accounts, éertﬁn of -
the Debtors” receipts relating to customers billed out of the Debtors® Highland Lakes billing
systemn are deposited into an account at Wells Fargo Bank in Missoula, Montana (the “Wells
Fargo Account”™). As with the other accounts, the Debtors are provided daily information via
telephone of the activity and balance of the Wells Fargo Account and excess balances are
transferred electronically to the General Account. The Debtors also maintain an investment
account at Wells Capital Management (the “Investment Account™) in which they deposit the bulk
of their investment finds. |

35.  Under the Debtors’ Cash Management System, checks ai'c generalls"
issued from the Operational Accounts for obligations related to the specific accounts’ designated
purpose, as are al] wire transfers and Automated Clearing House (“*ACH™) transactions. For
example, all disbursements related to the Debtors® payroll obligations are jssued from the payroll -
account either via check or ACH and the account is pre-funded on a bi-weekly basis from the '.
other accounts while payments related to taxes and benefits are made from the General Account.

36.  Finally, the Debtors maintain certain accounts related to the administration '
of their securities, The Debtors maintain two (2} preferred stock accounts (the “Preferre& Stock
Accounts™) at Wells Fargo Bank. These accounts have been fumded for the purpose of retiring
certain of the Debtors® outstanding preferred securities. While the Debtors request a waiver from
the requirement that the Preferred Stock Accounts be closed, the Debtors will not i;ssue payments

to security holders from the Preferred Stock Accounts on a postpetition basis.

10
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37.  The Debtors also maintain an account at Chase Manhattan Bank (the
“Lehman Account”) for the purpose of assisting new or existing shareholders in the purchase of
their securities. Each month, money is collected from potential or existing shareholders whe
desire to purchase additional securities of the Debtors. At the cnd of each month, the funds are
forwarded to Lchman Brothers to purchase the securities requested. Although the Debtors seek a |
waiver of the requirement that they close this account, they will not purchase additional
securities for existing or potential shareholders postpetition.

38.  The practices employed by the Debtors in administering the Cash
Management System constitute their ordinary, usual, and essential business practices. The
operation of Touch America's business requires that the Cash Management System continue
during the pendency of these cases. Any disruption would have an adverse impact upon Touch
America and would impair the ability to effectively operate postpetition. Moreover, 252
practical matter, because of Touch America's financial structure, it would be extremely difficult
to establish a new system of accounts and a new cash management and disbursement system
without substantial additional costs and expenses to the estates and severe disruption to Busincss
operations, |

39.  Insummary, requiring the Debtors to adopt a new, segmented cash
management system at this critical stage in their cases would be expensive, would éreate
unnecessary administrative problems and wonld be more disruptive than productivel. The
Debtors request authorization to continue using their existing Cash Management System in order

to avoid disturbing the ordinary and usual conduct of Touch America's financial management.

11
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The Debtors believe that maintenance of the Cash Managément System is in the Bcst interests of
creditors and all other parties in interest.’

40.  Touch America will continue to mamntain records respecting all transfers.
between any of the Bank Accounts so that all inter-company transactions are accurately

recorded.

d. Interim Waiver of Investment Guidelines

41.  Ihave been informed by counsel that section 345(b) of the Bankruptcy .
Code requires a debtor in possession to insure that a depositary institutiqn post a bond or make a
deposit of securities if a debtor in possession bank account is not federally insured, However,
compliance with this collateralization requirement can be waived “for cause.

42, All of the bank accounts maintained by these Debtors are with depositary
institutions i_nsured by the F edcrai Dcposii Insurance Corporation (FDIC). The principal
repositories of the Debtors’ funds are Wells Fargo and U.S. Bank, two large institutions of
longstanding repute in the banking community.

43. In the exercise of their business judg_ment, the Debtors believe that the
funds of the estate are properly safeguarded when on deposit at its banks and thus, that the spirit
of the collateralization requirement is satisfied.

44,  1tisthe Debtors’ present intent to seck from this court a ﬁnding that their
banking arrangements either comply with or warrant relief from the bonding and collateralization

requirements of the Bankuptcy Code.

! Certain of the Debtors’ practices regarding receipts and allocations botween its Bank Accounts may be

modified slightly in accordance with the requirements of the Debtors DIP financing. To the extent approved, the
necessary modifications 1o the Cash Management System are set forth in the credit agreement.

12
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45,  Meanwhile, the Debtors seck an interim waiver, pending a final hearing, to
come into compliance with this collateralization requirement of the Bankruptey Code. The

Debtors submit that:

a. the funds of the estate are properly safeguarded when on deposit
with the financial institutions identified herein;

b. no creditor or other pecuniary party in interest wili likely oppose
the interim relief sought;

c. the pressures and time constraints inherent with the injtiation of
large chapter 11 proceedings such as this precludes the Debtor
from obtaining the collateralization agreements customarily
suggested by the United States Trustee at this early juncture of the
case and, therefore, an interim extension of time to comply or
otherwise move this Court for relief from the collaterahzanon
requirements is warranted.

D. Motion for Authorization to Pay Prepetition Payroll, Payroll Taxes,
Employee Benefits aud Expenses

a. Prepetition Payroll and Related Expenses

46.  The Debtors’ post-petition workforce includes approxiﬁately 160
employees (collectively, the “Employees™), none of whom are members of a union.

47.  Because the Petition Date falls in the middle of a pay cycle, many of the’
Debtors’ employees were owed or had accrued various sums for prepetition compensation
(“Prepetition Compensation™) and prepetition business expenses (“Prepetition Business
Expenses™). In addition, as of the Petition Date, the Debtors had obligations relating to
prepetition compensation for: (a) deductions taken from Employees’ paychecks in order to make
payments on behalf of the employees for or with respect to (i) benefit plans, (i) 401(k) savings
programs, (iii) charitable contributions, (iv) life insurance plans, (v) gamishments or support
payments and (vi) other similar programs under which the Debtors deduct a sum of money from

an Employee’s paycheck and pay that amount to a third party (collectively, “Deductions™) and

13
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(b) withholdings from employees’ paychecks on zccount of various federal and state income,

FICA, Medicare and other taxes for remittance to the appropnate federal, state or local taxing

authority (collectively, “Withholdings™), Prepetition Compensation, Prepetition Business

Expenses, Deductions and Withholdings were due and owing as of the Petition Date because,

among other things:

48,

the Debtors filed their chapter 11 petitions in the midst of their
regular and customary payroll periods, as well as in the midst of
their regular reimbursement cycle for Employee business
eXpenses;

certain checks issued to Fmployees prior to the Petition Date
(including expense reimbursement checks) have not yet been
presented for payment or have not yet cleared the banking system
and, accordingly, were not honored and paid as of the Petition
Date;

* the Employees have not yet been paid certain of their salaries,

contractual compensation and wages for services previously
rendered to the Debtors or have not yet been reimbursed for
business expenses previously advanced on behalf of the Debtors;
and ‘

certain other forms of compensation (including sick pay, vacation
pay and holiday pay) related to prepetition services have not yet
been paid to, or for the benefit of, the Employees because such
amounts, although accrued in whole or in part prior to the Petition
Date, were not payable at such time, but rather will become
payable in the future in the ordinary course of the Debtors’
businesses. :

The Debtors believe that, in rmost cases, the amount of prepetition wages,

salaries and contractual compensation owing to or on account of any particular Employee will

not exceed the totat of $4.650 that ] have been informed is a priority claim under the Bankruptcy

Code, Nevertheless, to the extent that the Debtors may owe an aggregate amount exceeding

$4,650 in combined Prepetition Compensation, Prepetition Business Expenses, Deductions and

Benefits to or on account of certain Employees, the Debtors seek authorization to pay those

WF3:394141.7
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amounts for all of the important reasons set forth above. I believe such payments are necessary:
under the present circumstances and will further the Debtors’ efforts to maximize the value of
their estates through a successful sale process. Accordingly, the Debtors request authority to pay
all such amounts in the ordinary course of the Debtors’ businesses, regardless of whether these
amounts exceed the statutory priority amounts,

49.  In addition, to avoid the serious liabilities that could result from the
nonpayment of any withholding taxes, the Debtors seek authority to remit all Withholdings,
including prepetition Withholdings collected on beha.lf of the Employees, to the applicable
taxing authorities. It is my understanding that many federal, state and local taxing authorities
impose personal liability on the officers and directors of entities responsible for collecting taxes
from employees to the extent any such taxes are collected but not remitted. Thus, if the Debtors
do not pay these amounts, the.Debtors’ officers and directors may be subject to lawsuits or even
criminal prosecution on account of such nonpayment.

_50.  The Debtors seck authority, only with respect to those Employees still in
the employ of the Debtors, to pay all (a) Prepetition Compensation, (b) Prepetition Business
Expenses, {c) Deductions and {(d) Withholdings attributable to the period prior to the Petition
Date in accordance with the provisions of the Debtors’ motion by which they seek to make such
wage-related payments, |

b. Prepetition Benefits

51.  The Debtors maintain a number of employee benefit programs, including

health, dental, life and disability insurance, a retirement program for their hourly and salaried

Employees and other similar programs (collectively, the “Benefit Programs™). The contributions

15
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to or benefits paid under the various Benefit Programs are referred to herein collectively as

“Benefits.”

52.  Asof the Petition Date, certain Benefits were owed but remaired ﬁnpaid :
because certain obligations under the Benefit Programs accrued either in whole or in part prior to

the Petition Date, but will not become payable in the ordinary course of the Debtors’ businesses

until a Iater date.

53.  The Debtors seek authority, only with respect to those Employees still-in
the employ of the Debtors, to pay all prepetition Benefits that, as of the Petition Date, had
accrued but remained unpaid and to provide Benefits to their terminated employees through the
end of June 2003. The Benefits that the Debtors seek anthority to pay mclude those owing under

the following types of Benefit Programs:

(a)  Self-Insured Programs. The Debtors provide medical, dental,
vision and prescription benefits to the employees through self-funded plans (the
“Self-Funded Plans™) administered by Blue Cross Blue Shield of Montana and
AETNA (third party administrators or “TPA™). Under the Self-Funded Plans, the
Debtors fund the majority of health care costs from their general assets (which are .
paid through the TPA), with those employees electing coverage also makinga .
contribution. Claims under the Self-Funded Plans are processed by the TPA and
then paid either by reimbursing the employee or directly paying the employee’s’
medical service provider. There is usually a short lag time, no greater than ten
days, between the time a claim is submitted and the time a claim is paid, Thus, as
of the Petition Date, the Debtors will be liable for claims under the Self-Funded
Plans that have been submitted but not paid or that have accrued but have not
been submitted. The Debtors seek authorization to pay the claims under the Self-
Funded Plans due and owing in accordance with the Debtors’ motion seeking to
pay amounts.

(b)  Third-Party Insured Programs. The Debtors also maintain certain
insured benefit plans under which the Debtors, or the Debtors and the Employees,
contribute to the payment of premiums for insurance or other coverage provided
by third parties (collectively, the “Insured Plans™). The Insured Plans include
among others: (i) long-term disability insurance; (ii) basic employee term life
insurance; (iii) optional employee term life insurance; (iv) employee accidental
death and dismemberment insurance and (v) dependents term life insurance,

16
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i
(¢)  Company-Sponsored Benefit Programs, The Debtors also
maintain certain other Benefit Programs under which the Debtors and the -
Employees, or the Employees, contribute to Benefits provided to Employees
(collectively, the “Noninsured Programs”). The Noninsured Programs include: (i)
a 401(k) savings plan and (ii) flexible spending accounts, which permit the

payment of health care costs, daycare, child and dependent care costs on a pre-tax
basis. '

S4.  In addition, in order to epable key Employees to perform their jobs
effectively, the Debtors must continue their corporate policy of permitting certain Employees to
incur business-related expenses and thereafier seek reimbursement by submitting appropriate
invoices or vouchers evidencing such out-of-pocket disbursements.

55.  The Debtors seek to pay the above described employee compensation and
benefits (including the payment of Prepetition Compensation, Prepetition Business Expenses,
Deductions or Benefits) because any delay in such payment will destroy the Débtors’
relationships with the Employees and impair workforce morale at the very time when the
dedication, confidence and cooperation of these Employees is most critical to successfully
conclude a sale of all or substantially all of the Debtors’ operating assets,

¢ Non-employee Benelits

36, Aé discussed previously, the Debtors terminated a significant number of
their employees prior to filing for chapter 11 protection. The Debtors represented to these
employees that their Benefits would be maintained through the end of June 2003. The bebtoré
seek this Court’s authorization to honor this commitment and to continue Benefits for terminated
employees through June 2003.

57.  'The Debtors also provide health and life insurance for cenain non-
employee directors and seek to continue to provide these Benefits, As with the employees,

failure to pay these Benefits could negatively impact Touch America’s relationships with the

17
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directors at a time when their expertise and commitment is essential to Touch America and the .
chapter 11 sale process.

58,  Finally, the Debtors seek to maintain the Benefits they currently provide to
approximately twenty-cight (28) retirees. These retiree Benefits include health, vision and Iife
insurance.

d. Prepetition Processing Costs

59.  The Debtors also request that they be authorized, in the Debtors’ sole
discretion, to pay all costs incident to Prepetition Compensaﬁon and Deductions, such as
processing costs and the employer portion of payroll-related taxes, as well as accrued but unpaid
prepetition charges for administration of the Benefit Programs (collectively, the “Prepetition
Processing Costs™). The Debtors believe that they are current in payment of Processing Costs,
but request that they be penmitted to pay any such costs that are accrued but unpaid as of the
Petition Date.. |

60.  Payment of the Prepetition Processing Costs is justified because the failure
to pay any such amounts might disrupt services of third-party providers with respect to
Prepetition Compensation, Deductions and Benefits. By paying the Prepetition Processing
Costs, the Debtors may avoid even temporary disruptions of such services and thereby ensure
that the Employees continue to receive compensation and benefits without intcnupﬁon

e. Authority for Banks to Honor Checks Issned to Pay
Prepetition Compensation, Prepetition Business
Expenses, Deductions, Withholdings, Benefits and
Prepetition Processing Costs
61.  The Debtors further request that all applicable banks and other financial

institutions be authorized and djrected, when requested by the Debtors, in the Debtors’ sole

discretion, to receive, process, honor and pay any and all checks drawn on the Debtors’ accounts

18
WPLE4I4LT 62207.1001



SEP 38 2883 14:51 FR TOUCH AMERICA S@33442986 TO 917037141330 , P.20-29

|
in respect of Prepetition Compensation, Prepetition Business Expenses, Deductions,

Withholdings, Benefits and Prepetition Processing Casts, whether such checks werle presented
prior to or after the Petition Date, provided that sufficient funds are available in the appliclable .
accounts to make the payments. The Debtors represent that these checks are drawn on
identifiable payroll and disbursement accounts and can be readily identified as relating directly
to the authorized payment of Pre]seﬁtion Compensation, Prepetition Business Expenses,
Deductions, Withholdings, Benefits or Prepetition Processing Costs. Accordingly, the Debtors
believe that checks other than those relating to authorized payments will not be honored
inadvertently. |

62.  The Debtors believe that they will have sufficient funds to bay all
Prepetition Compensation, Prepetition Business Expenses, Deductions, Beneﬁfs, Withhol;:lings .
and Prepetition Processing Costs, to the extent described herein, as such amounts become due m
the ordinary course of their businesses,

E. Motion for Authorization to Pay Prepetition
Sales, Use and Other Taxes

63.  The Debtors seek authority to pay, in their discretion, all prepetitién sales
and use taxes (“Sales and Use Taxes™) in the ordinary course of business. In connection with the
normal operation of their business, the Debtors may incur use taxes and collect sales taxes from |
their customers on behalf of various taxing euthorities for payment to such taxing avthorities on
a periodic basis. 1have been informed by couns.el that the Sales and Use Taxes constitute so-
cafled “trust fund” taxes which are required to be collected from third parties a.ﬁd held in trust for
payment to the Taxing Authorities. Thus, ncither the Debtors, nor their creditors, would have
any interest in the Sales and Use Taxes. Thus, the Court should grant the Motion and authorize

the Debtors to pay the Sales and Use Taxing Authorities as they come due.
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64.  In addition, inability to pay the Sales and Use Taxes may divert the

attention of the Debtors’ officers and directors from the chapter 11 process and the contemplated
sales. In states that have laws providing that Sales and Use Taxes constitute “trust fund” t'axes, :
officers and directors of the collecting entity may be held personally liable if the Debtors do not
make timely payments and may be subject to collection actions and/or lawsuits.

65.  Finally, the Debtors believe that some of the Taxing Authorities may
cause the Debtors to be audited if the Sales and Use Taxes are not paid forthwith. Such audiis
also could unnecessarily divert the Debtors® attention away from the chapter 11 process.

66.  The Debtors believe that there will be no harm to their estates or creditors
from the payment of the prepetition Sales and Use Taxes since such taxes are generally cx};itlcd
to priority status under the Bankruptey Code and, therefore, must be paid in full under any plan .
proposed by the Debtors. Thus, the payment of the Sales and Use Taxes at this time only affects
the timing of the payment and does not prejudice the rights of other creditors.

F. Motien for Authorization to Pay Regulatory Fees and Related Charges

67. Inthe ordinary course of business, the Debtors pay federal, state and.
municipal regulatory and business license assessments to various Regulators, These include
mandatory fees paid to the Federal Comrmunications Commission for interstate telephon_.e relay |
services, interstate provider fees, and contributions to a universal service fund and, on the state
level, similar fees for state universal funds, state telecom relay charges and right of ways fecs.
The Debtors also pay various federal and state regulatory fees and assessments for permission
from the relevant Regulators (particularly state public utility comnissions) to deliver common
carrier services. Additionally, the Debtors are required to pay business license fees and
assessmnents for the right to operate in various municipal jurisdictions throughout the United

States.
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68. In order to protect and preserve the value of the Debtors’ business and
continue the Debtors’ operations, the Debtors request authority to pay Regulator Claims in the
ordinary course of business. The Debtors also request that all applicable banks and other
financial institutions be authorized and directed to receive, process, honor and pay any and all
checks drawn on the Debtors' accounts to honor the Regulator Claims, whether such checks were |
presented prior fo or afier the Petition Date.

69.  Ihavebeen informed that if Regulator Claims are not paid, various
federal, state, and municipal authorities or agencies are likely to seek to take adverse action
against the Debtors based upon purported regulatory and police powers that may not be subject
to the automatic stay. In addition, preserving on-going good standing with such authorities is
vital to the Debtors” ability to continue thejr operations and conclude a chapter 11 sale process.
Accordingly, the Debtors submit that paying the Regulator Claims is in the best interests of their
estates.

G. Motion for Order Deeming Utilities Adequately Assured and
Establishing Procedures for Requesting Further Assurance

70.  Inthe ordinary course of their businesses, the Debtors incur expenses for
utility services provided by third party providers (the “Utility Companies” and “Services”,
respectively), the continuation of which is essential to the continued existence of the core
functions of the Debtors” business. It is therefore appropﬁate that this Court enter orders
prohibiting the Utility Companies that provide écrviccs from altering, refusing or discontinuing
Ser!;fices on account of prepetition invoices, deeming the Utility companies to be adequately

assured of future performance and the related orders requested by the “Utility Motion.”
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| .
71.  In connection with the operation of their businesses and management of

their properties, Touch America obtains electricity, telephone, telecommunicationg and similar
services (collectively, the “Utility Services™) from the various Utility Companies.”

72, Without continuing uninterrupted Utility Services, Touch America would
be forced to close its facihities, terminate its employees, and cease operations, Thus, the relief
requested by the Utility Motion is essential for the Debtors, their estates and their creditors.

.73. Touch America submits that the Utility Companies are provided with
adequate assurance based upon (2) Touch America’s belief that the Debtors are able to pay for
postpetition services on a current basis and (b) the Utility Companies’ entitlement to an
administrative expense claim for any unpaid'postpetition service obligations.

74.  Requiring Touch America to provide additional security deposits 6;1
account of its Utility Services would be burdensome. Even negotiating wiﬁx the Utility
Companies would be ¢ostly and result in Touch _America‘s key personnel devoting a significant
amount of time and energy to such negotiations that should instead be channeled into preserving -
Touch America’s value.

75.  Accordingly, Touch America requests that (a) it not be required to provide
any or additional deposits to the Utility Companies, (b) the Utlity Companies be prohibited from
drawing upon any existing cash security deposit, surety bond, or other form of security that mﬁy

be held by them to secure future payment for Utility Services and (c) the procedures set forth in

2 Touch America hereby reserves the right to recharacterize an entity described in the Utility Modon as a

Utility Company if upon further examinetion such entity is not in fact a Utility Company. To the extent that Touch
America has contracts with any Utility Conapany, this Motion should be deemed as a motion seeking to enforce
Touch America's rights under such contracts; provided, however, that Touch America reserves the right to assume or
reject such contracts at 2 later date.
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the Utility Motion be implemented to provide a mechanism for the Utility Companies to request

additional assurance of future payment from Touch America.

76.  Because uninterrupted utility service is vital to the continued o'pera‘tion of-
Touch America’s businesses and, consequently, to the success of these chapter 11 cases, the
relief requested in the herein is necessary and in the best interests of Touch America’s estates
and creditors.

H. Motion for Authorization to Honor Customer Programs and Practices

77.  Inthe ordinary course of their businesses, the Debtors may receive pre- |
payments from its customers prior to providing services (the “Customer Deposits™). The Debtors
also review and correct billing errors in their customer accounts, In the event of ﬁ-ovcmﬁﬁge,
the custamer’s account is either credited or a refund is issued (“Billing Adjustments”), Si;ch
Billing Adjustments are typically made at Jeast two months subsequent to the error being
identified. After a customer terminates its relationship with the Debtors, any necessary billing
adjustients are made and the sums owed to the customer are pro;nptly refunded,

78.  The Debtors respectfully request authority to, in their sole discretion,. ..
continue honoring Customer Deposits and Billing Adjustments (collectively, “Customer |
Obligations™), including prepetition Customer Obligations, in the ordinary course of their
businesses.

79.  The viability of the Debtors’ businesses and thus, their ability to conclude
a successful sale of their assets depends to a large extent upon the loyalty and confidence of their
customers, Any delay in honoring or paying Customer Obligations could severely and
irreparably impair the Debtors’ customer relations at a time when the loyalty and support of

those customers are extremely critical. To the extent that the Debtors’ obligations to pay

23 :
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Customer Obligations arise after the Petition Date, those obligations may give rise to
administrative expense claims on the part of the Debtors’ customers. Therefore, honoring these
obligations arguably will not result in a large incremental expenditure of estate funds. By
contrast, the Debtors believe that granting clear authority to honor Customer Obligations will
significantly enhance the confidence of the Debtors” customers in the Debtors’ continued
performance under their customer agreements. Accordingly, to preserve the value of their
businesses, the Debtors request authority, in their sole discretion, to continue honoring or paying
all Customer Obligations owing to their customers without interruption or modification. In
addition, to provide necessary assurances to the Debtors’ customers on a going-forward basis,
the Debtors request authority to continue honoring or paying all Customer Obligations owing to

customers that arise from and afier the Petition Date in the ordinary course of the Debtors’

businesses.
80.  The Debtors further request that all applicable banks and other financial
institutions be authorized and directed, when requested by the Debtors, in their sole discretion, to

receive, process, honor and pay any and all checks drawn on the Debtors’ accounts in respect of
Customer Obligations, whether such checks were presented prior to or after the Petition Date,
provided that sufficient funds are available in the applicable accounts to make the payments.
The Debtors represent that each of these checks can be readily identified as rclaﬁng directly to
the authorized payment of Customer Obligations. Accordingly, the chtlors believe that checks
_ other than those relating to authorized payments will not be honored inadvertently.
L Interim Approval of Postpetition Financing
81.  Following extensive negotiations with certain financial institutions, the

Debtors and WLR Recovery Fund II, L.P. (the “Lender”) have agreed to the terms of postpetition
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secured financing (the “DIP Financing™), up to an aggregate pﬁncipal amount notlto exceed
$5,000,000 (the “Commitment™).

82.  The Debtors have determined that the DIP Financing is necessary for the
Debtors to operate their businesses in chapter 11 and to complete the contemplated sale process,
Because the Debtors’ existing cash on hand and projected operating revenues may not be
sufficient to fund their operations until a sale closes, the Debtors concluded that obtaining a firm
commitment for postpetition financing at the outset of these cases is necessary and in the best
interests of these estates.

83. It is essential to the continued operation of the Debtors’ businesses that
they have access to adequate postpetition financing to service their customers and continue their
business operations pending a sale. In order to obtain maximum value for their assets, it is
necessary that the Debtors maintain a viable business that provides expected services to their
customers. The failure to have this liquidity available or to have these parties cooperate fully at
this time, as well as any resulting loss of customer patronage, could severely impair the Debtors’
ability to maximize the value of their cstates through a chapter 11 sale. Prior to the Petition
Date, the Debtors solicited postpetition financing proposals from other lenders, but were unable
to obtain postpetition financing in the form of unsecured credit allowable as an administrative
expense or unsecured ¢laim. |

84.  The Debtors therefore determined, in the exercise of their sound business
judgment, that the proposal for the DIP Financing provided by the Lender is the most fayorable
under the circumstances and addresses the Debtors’ present needs.

85.  Before agreeing to the terms of the DIP Financing, the Debtors conducted

vigorous and lengthy, arm’s-length and good faith negotiations, but were unable to obtain more
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favorable terms from the Iiender than the terms set forth in the Loan Agreement and related
documents (collectively, the “Loan Documents™). |
86.  The Debtors therefore request that the Court approve the DIP Fi.naﬁcing _
on an interim basis and schedule a hearing for final consideration of the DIP Financing terms.
J. Conclusion
87.  For all of the reasons stated above and in each of the First Day Motions,

the Debtors respectfully request that the First Day Motions be approved.
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I declare under penalry of perjury under the laws of the United States of America

that the foregoing is true and comect.

Respectfully Submitted,

(P fuderrrn

old P. Pederson
jef Financial Officer
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Internal CM/ECF Live Database Page 1 of 1

File a First Day Motion:
03-11915 Touch America Hoidings, Inc.

U.S. Bankruptcy Court
District of Delaware
Notice of Electronic Filing

The following transaction was received from Luke, Maureen D. entered on 6/19/2003 at 9:24 PM EDT
and filed on 6/19/2003

Case Name: Touch America Holdings, Inc.
Case Number: 03-11915

Document Number: 4

Docket Text:

Affidavit in Support of Chapter 11 Petitions and First Day Motions and Applications Filed By Touch
America Holdings, Inc. (Luke, Maureen) '

The following document(s) are associated with this transaction:

Document description:Main Document

Original filepame:N:\Bankruptcy\Touch America\declsupp-BK.pdf

Electronic document Stamp:

[STAMP bkecfStamp_ID=983460418 [Date=6/19/2003] [FileNumber=1671061-0]
[253£532e2¢572ad89b78ec3¢0f5384£5¢c8b125e4ach9942f4ecd0f5ed2086a3b5169
b6cb55430a42¢c171aef09c209c252430c37dfccObd6a1207d50387bed453]]

03-11915 Notice will be electronically mailed to:

Maureen D. Luke  bankruptcy@ycst.com

United States Trustee USTPREGIONO03.WL.ECF@USDOLGOV
03-11915 Notice will pot be electronically mailed to:

Robert S. Brady ' '
Young Conaway Stargatt & Taylor LLP '

The Brandywine Bldg,

1000 West Street, 17th Floor

PO Box 391

Wilmington, DE 19899-0351

bankruptcy@yest.com

https://ecf.deb.uscourts.gov/cgi-bin/Dispatch,pl 7591 807348159504 6/19/2003
*k TOTAL PAGE.29 **
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Federal Communicationg~<Commission - ~—  Approved by OMB
Interstate Telephone Service Provider Regulatoyy Fae ' 3060-0949

This packet contains the 2003 FCC Regulatory Fes Worksheet Form 159-W and a Remittance Advice Form 158. The FCC Form
169-W worksheet below has been completed using information from your previousiy submitted FCC Form 488-A, If any of this
Information is incorrect, pleasa enter the correct figures on the blank worksheet enclosed snd recalculate your regulatory fae,

if all FCC regulatory fees that you owe total less than $10, you are not required to file or remit payment. Otherwise, remit the fas
sither with this page, or with a completed Remittance Advice Form 159 and a correct Regulatory Fee Worksheet FCC 159-W.

. [Block (23A) - FCC Cail Sign/Other ID
Attention: : [Filer 499 ID] - [Faa Year
Fillng must be received by September 24, 2003. See Public Notica, ‘ B08428-2003
: lock (£4A) - Payment.{ype Lode
1397 | Touch America, Inc. 0372
130 N. Main St. ' Biock (254) - Quantty
‘ our requialory fee basel '
Butte; MT 59701 $48,668,349.00 ;
: Block (27A) - Total Fe -

: , : 92.870.01
If the revenue nformation on this page is correct, you may sign in Block (30) and submit this page IBlock (ZBA; -FCC CODE 1
in Jien of a separate Remittance Advice Form 159.and Form L59-W Re@lato% Fee Worlksheet [interstate & Intl, end-user revenues)
[Eiock (22) - Roplicant iIN Piesse Verify [Block [27) - Appiicant FRN - CORESI 46,668,349.00
| |E|ock (23A) - FCC CODE 2 3 |

81-0424523 TIN and FRN 0003.7818-53
} _ ) lexciuded Intarstate eng-user revehues]
FCC Form 159-W Requlatory Fee Worksheet {(hased on your FCC Form 499-A filing) $0.00
' Calendar year 2002 revenue information shown In whole doliars '
1 Serviee provided by U.S, carriers that both originates and teominstes in foreign poiots, FCC Form 499-A ‘
Line 412 (g) 50.00
2 Intcrstete end-user revenues from all telecomm\mmntnons services. FCC me 499-A Line 420 {d) $29,661.303.00
3 Interpationz] end-user revenues from all telecommunications services except
international-to-international. FCC Form 499-A Line 420 (&) . - $17,007.046.00
4 Tota] interstste and international end-user revenues (Sum of Lines 1, 2 and 3)
Note: also enter this number on Block (284) - "FCC Code 1. §46,668, 349. 00
= End-user interstate mobile service monthly and activation charges. FCC Forn 499-A Line 409 (d) - $0.00
i6 End-user imernational mobile service monthly and activation charges. FCC Fortn 499-A Line 409 (&) $0.00
End-user interstate mobile service megange charges including roaming charges but excluding toll charges.
|FCC Form 499- Line 410 (d) ‘ 50,00
I8 End-scr } intemational mobile service message charges including roam.mg chm-gcs but excluding toll chnxscs
FCC Form 499-A Line 410 (&) . , $0.00
G End-user interstate satellite service. FCC Fortn 495-4 Line 416 (d) $0.00
10 End-user international satellite service, FOC Form 499-, Line 416 (e} ' $0.00
11 . |Surcharges on mobile and sateilite services identified ap recovering universal service contributions and
included i Line 403 (d) or 403 {c) on your FCC Form 499-A. [Nete: you may not include .
sercharges applied to local or toll services, nor any surcharges identified ag intrastate surcharges.] C $0.00°
12 Interstate and internatiopa) revenues from reseliers that do not coptribute 10 USF. Form 499-A Line 511 (b) : $0.00
i3 Total excluded end-user revepnes. (Sum Lines 5 through 12.) Note: also enter this number '
op Block (29A) - "FCC Code 2", : $0.00
14 Total subject revenues. (Line 4 minus Line 13) Note: also enter this number on Block (25A) "Onantity" $46,668,349.00
15 Interstate telephone service pruVlder fee factor : 0.00199
16 - |2001 Regulatory Fee (Line 14 times Line 15)* Note: also enter this pumber on Block (27.A) - "Total Fee" $92,820.01
* You gre exompt if you owe less than $10 for all FCC req. & 3 iey of completed Forms. 159-W.

CERTIFY under penshy of periry that the foreging and supporting nfarmator s Tue and comect 1o the

masts oy

. {pteate print) — €
best of my krawiedge, information and beffef, (Sugnau.m) et ~ § it NS {Date) ? / A2 J2003 q/? F £’p
———— S — -S mencnes =7 1
MasterCord {_{Viss | |Discover [_[AmEx Credt Cara ¥ _____ - Expr.Dete ____

hereby autharize the FCC to charge my credit card above for the services/authorizations herain gescribed

<See Public Notice for other payment aptons.> (Signeture) _ Qe [ 203

—" the above revanue data (05 not correspond to your 493-A fing, please contact the Form 459 Gate Coligction Agent at 973-560-4460 FCC FORM 159-W
Attention; Flling must be received by September 24, 2003. See Public Notice. ' Juty 2001
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“ P L

s s
READ INSTRUCTIONS CAREFULLY Approved by OMB
BEFORE PROCEERDING FEDERAL COMMUNICATIONS COMMISSION 30600489
REMITTANCE ADVICE Page. J_

{1V LOCK BOX 8
358835
SECTION A - PAYER INFORMATION

{2) PAYER NAME (if puying by credil card enter nane exaetly 23 |t appesrs onihe cand} . (3) TOTAL AMOUNT PAID {U.S. Doftars and ccmea)

ﬂ-ﬂ;ﬁlﬁ-”w@—’—"ﬂﬂ ne . 22, 870.0)
Alorth Marn  Stree? -

(5) STREET ADDRESS LINE NO.2

Y ) STM'ET {81 ZIF CODE
vite

It} DA‘YPMB TELESHGNE NUMBER ¢Incluae area tguc) (10) COUNTRY CODE (i[ natin L.5.A.)

FCC REGISTRATION N JMBIR (FRN) MQU!M!)

(1) PAYER(RRN)

0003~ 78/8 -

RS &
T ORE TR GRE AT7LICANT, USE CORTINUAS 10D SHERTE (FOR 1590)
COMPLETE SECTION BELOW FOR EACH SERV] CI'. IF MOEE BOXES ARE NEXL.DED USE CDNT’.N‘JATlON SHEET
(3T AFPLIGANT NAME

{14)STRBET ADDRESS LINE NO.T

_( ) STREET ADDRESE LINE NG, 2

[0 (17)STATE (18) ZIF CODE

09 DAY TIME TELEPHONE NUMBER (licludd srca cous) (20) COUNTRY CODE (ot in U.5.A])

FCC REGISTRATION NUMBER (FRN) REQUIRED

(21} APPLICANT(FRM‘

COMPLETE SECTION C FOR EACH SERVICY, IF MORE BOX!:S ARE NEEDm IJSE CONTINUATION SHEE‘I'

Whckudin wmm———. e,
(23A) CALL SIGN/OTHER 1D (24A) PAYMENT TYPE CODE (29A) QUANTITY .
- 20 0378 | 668,344, 00
(36A) PRE DUE FOR (FTC) {27A) TOTAL FEE A : : .
qd [l 8 ?D 13 0 I
(28A) PCC CODE ] {29A) FCC CODE 2
. __ - =
(23B) CALL SIGN/DTRER TD (248) PAYMENT TYPE CODE - § {35B) QUANTITY
{26B) FEE DUE FOR (PTC) .| (27B)TOTAL FES
{2EB)PCC CODE | {298} FCC CODE 2

PR P —
SECTION D - CERTIFICATION

CERTFICATION 8TA : :
A | - [ L eertify undec peanlty of perjury that the loregoing and supporting infi ion i true and correct 1o,
the beat odeM. Informuion an ﬁ
SIGNATU : ~d e L ey DATE__ ,Z:i%’ ,&Z ——
i i Paxd

- 2 N

MASTERCARD, VISA, AMEX, DISCOVER
ACCOLUNT NUMBER. FXPIRATION DAYE

T hereby antharize the PCC to charge my credit card for the service(s)suthorization beorein doscribed.
SIGNATURE ' : : DATE

SEE fUBLIC DURDEN ON REVERBE FCC FORM 139 FEBRUARY 1003 (REVISED)
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RAMIS ACCOUNT RECEIVABLES Thursday, Novermber 05, 2003 08:12 AM
Check Number Query Report

FEE Control Number :
Customer FRN
Check Number

Receipt Amount

0309258835583001

© 0003781853 FRN Name : TouchAmerica, inc.
1 292066020000

$43,649.00 Date Received : 09/24/2003




*  RAMIS ACCOUNTS RECEIVABLE - (c) 0SG, Inc. PAGE 1
: 1/13/2004

ARC12-A
1/13/2004 . RECEIPTS DETAIL REPORT .
13:38:30 SORTED BY TRANSACTION DATE, CD No., FEE CONTROL No. 13:38:30
: : . TRANSACTION R
CD No. CD DATE FEE CONTROL No. . FRN PAYER NAME N DATE RECEIPT AMOUNT
560812 9/25/03 0309258835583002 0003781853 Touch America, Inc, ‘9/24/03 $49,221.01
Seq: 1 call sign: 808428;603 FCC Code 1: . FCC Code 2: ; Tin Number:
- . PTC: 0372 . QrY: 24733175 Applied Amt: 492210 -
Applicant Name: TOUCH AMERICA INC
Address: 130 NORTH MAIN STREET
i Total Applied: $49,221.01 Total Receipt: $49,221.01



ARO12-A RAMIS ACCOUNTS RECEIVABLE - (c) DSG, Inc.
1/13/2004 B - : RECEIPTS DETAIL REPORT
13:38:59 . SORTED BY TRANSACTION DATE, CD No., FEE-CONTROL No.
D No. CD DATE FEE CONTROL No. i ERN PAYER NAME
560812 9/25/03 0309258835583001 0003781853 Touch America, Inc.
Seq: 1 ¢all Sign: 8084282003 FCC Code 1: ) FCC Code 2:
PTC: 0372 Qry: 21934170 Applied amt: 43649.00

Applicant Name: TOUCH AMERICA INC
Address: 130 NORTH MAIN STREET

Total applied: $43,649.00 Total

TRANSACTION
DATE

9/24/03

Receipt:

PAGE 1
1/13/2004
13:38:59

RECEIPT AMOUNT

$43,649.00
Tin Number:

$43,649.00



